STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
Cl NDY SPRI NGSTON,
Petitioner,
Case No. 02-1346

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on June 5, 2002, in Inverness, Florida, before the D vision of
Adm ni strative Hearings by its designated Adm nistrative Law
Judge, Di ane Cl eavi nger.

APPEARANCES

For Petitioner: Gegory Paules, Esquire
12421 North Florida Avenue
Tanpa Law Center, Suite B-122
Tanpa, Florida 33612

For Respondent: Ralph J. McMirphy, Esquire
Departnent of Children and
Fam |y Services
1601 West @ulf Atlantic Hi ghway
W1 dwood, Florida 34785-8158

STATEMENT OF THE | SSUE

Whet her Petitioner's application for licensure as a famly

foster home shoul d be granted.



PRELI M NARY STATEMENT

By letter dated January 14, 2002, Respondent, Departnent of
Children and Fam |y Services (Departnent), advised Petitioner,

C ndy Springston, that her application for licensure as a famly
foster home was denied. The denial was based on a Florida Abuse
Hotl i ne Report received on May 14, 2000, which, after

i nvestigation, the Departnment determned that there were sone

i ndi cations of neglect. Petitioner disagreed with the deni al
and di sputed the allegations of the letter. By letter dated
February 7, 2002, Petitioner requested a fornmal adm nistrative
hearing. The case was forwarded to the D vision of

Admi ni strative Hearings.

At the hearing, Petitioner testified in her own behalf and
of fered four exhibits into evidence. Respondent presented the
testinmony of three witnesses but did not offer any exhibits into
evi dence.

After the hearing, Petitioner filed a Proposed Recommended
Order on June 26, 2002. Respondent did not file a proposed
reconmended order

FI NDI NGS OF FACT

1. Around Septenber 4, 2001, Petitioner applied for
licensure as a famly foster hone.
2. Petitioner successfully conpleted all the requirenents

for |licensure mandated by the Departnent. In fact, the



Departnent’s famly services counsel or supervi sor recomended
Petitioner for licensure. However, prior to finalization of her
recommendati on, she was asked to review the application again
based on information in the central abuse hotline.

3. From 1997 until June 2000, Petitioner operated a
regi stered day care. During the time the day care was operated,
Petitioner cared for approximately 25 children ranging in ages
frominfant and up.

4. Prior to May 14, 2000, A-N. was enrolled at
Petitioner’s day care. His nother visited the facility at | east
twi ce and was introduced to Petitioner's pet boxer, a nedium
size dog who lived in the house with Petitioner. The nother
regi stered no objections to the presence of the dog and knew t he
dog woul d be around the children at the daycare. |In fact, the
dog was very friendly and was very gentle with the children at
t he daycare. Additionally, the children at the daycare liked to
play with the dog. The dog was not nean or vicious and had
never been so.

5. On May 11, 2000, A.N. was dropped off at the day care
by his nother. He stayed for approximtely four hours. He was
pi cked up by his nother. During his stay at the day care, he
was fed as instructed and was supervi sed appropriately by
Petitioner. He did have a difficult time being separated from

his nother. At no tinme was he left alone with Petitioner’s dog.



6. On May 12, 2000, A.N. was again dropped off by his
not her. He stayed approxi mately seven hours. He was fed
appropriately and adequately supervised during his stay. He was
crying due to separation fromhis nother. Petitioner saw A N.’s
grandnot her pull into the driveway and net her when she entered
the daycare. Petitioner’s dog licked AAN. in the face. The
dog’'s tongue did not go into the child s nouth. The dog never
snapped at the child and was never left alone with the child.
Petitioner gave the grandnother A.N.’s bottles and his teddy
bear. There was no dog feces on any of A N.’s things when he
left wiwth his grandnother. A N did not return to the daycare.

7. On May 14, 2000, the Departnent received a report on
the central abuse hotline, Abuse Report No. 2000-076224. The
report alleged that Petitioner was inadequately supervising A N
because a | arge dog was alone with A N, snapping at him and
licking the inside of his mouth, A N’s teddy bear had dog feces
onit, AN’s bottles were not refrigerated, A N. was not fed
his food, and had physical injuries.

8. On May 15, 2000, the Departnent’s child protective
i nvestigator along with a Sheriff’s deputy visited Petitioner’s
home unannounced. She found the hone to be neat and clean. The
dog was friendly and did not show any signs of viciousness. In
fact, the visit did not yield any information which would

support the allegations of the abuse report.



9. Later, the Departnent’s investigator interviewed A N’s
not her and grandnot her. The bear had been washed. Based on
interviews with the nother and grandnother, the Departnent
cl osed the report finding sone indications of neglect in the
areas of inadequate supervision, inadequate food, and exposing a
child to dangerous conditions (the dog). However, neither the
grandnot her nor the nother testified at the hearing and no
i ndependent evi dence was offered at the hearing to support the
al l egations of the abuse report. Therefore, for purposes of
this licensure hearing there is no credi ble, non-hearsay
evi dence to support the allegations nade in the abuse report and
the report offers no basis to deny Petitioner’s application for
licensure as a famly foster hone. Mreover, the presence of a
dog in a hone does not preclude licensure as a famly foster
honme. The Department’s own |icensing standards checkli st
reflects that a dog in a foster hone nust be currently
vacci nated and access to potentially dangerous ani mals nust be
restricted. Petitioner nmet these criteria.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Sections 120.57 and 120. 60, Florida Statutes.

11. In 1997, Section 39.201(4)(a) and (e), Florida

Statutes, authorized the Departnent to establish a central abuse



hotline and established the uses of the informati on contained in

the central abuse hotline. Section 39.201(4)(a) and (e) states

in part:

12.

(4)(a) The departnent shall establish a
central abuse hotline to receive all reports
made pursuant to this section, . . . which
any person nmay use to report known or
suspected child abuse, abandonnent, or

negl ect.

(e) Information in the central abuse
hotl i ne may not be used for enpl oynent
screening. Access to the information shal
only be granted as set forth in s. 415.51.

In 1998, Section 39.201(4)(e), Florida Statutes, was

renunmbered as subsection (6) and anmended to state:

deal

13.

(6) Information in the central abuse
hotline may not be used for enpl oynent
screeni ng, except as provided in

s. 39.202(2)(a) and (h). Information in the
central abuse hotline and the departnent's
aut omat ed abuse i nformati on system may be
used by the departnent, its authorized
agents or contract providers, the Departnent
of Health, or county agencies as part of the
|icensure or registration process pursuant
to ss. 402.301-402.319 and ss. 409.175-

409. 176.

Sections 409. 175 and 409.176, Florida Statutes (2000),

with the licensure and registration of famly foster hones.

Section 409.175(1)(f) states:

(f) "License" nmeans "license" as defined in
s. 120.52(9). A license under this section
is issued to a fam |y foster home or other
facility and is not a professional license



of any individual. Receipt of a |license
under this section shall not create a
property right in the recipient. A license
under this act is a public trust and a
privilege, and is not an entitlenent. This
privilege nmust guide the finder of fact or
trier of law at any adm nistrative
proceedi ng or court action initiated by the
depart nent.

14. It is clear fromthe statutory |anguage that the
Departnent may use the information it finds in the central abuse
hotline in the licensure and re-licensure process for famly
foster homes. The forner, pre-1997 central abuse registry
system was replaced by the central abuse hotline and the central
abuse registry ceased to exist upon that replacenent. Wat
happened to the central abuse registry records is unclear. Wat
is clear fromthe 1997 amendnents is that verified abuse reports
no |l onger conferred a right to an adm ni strative hearing since
no substantial interest of a person involved in the report was
i npacted by the nmaintenance of such a report and the reports, by
t hensel ves, did not constitute conpetent evidence in an
adm ni strative hearing. Thus, the use by the Departnent of
information in the central abuse hotline is of Iimted value in
the licensure process when that information is challenged and a
formal adm nistrative hearing is sought.

15. Section 409.175(8)(a) and (b), Florida Statutes

(2000), states in part:



(8)(a) The departnent may deny, suspend, or
revoke a |icense.

(b) Any of the follow ng actions by a hone
or agency or its personnel is a ground for
deni al , suspension, or revocation of a

i cense:

1. An intentional or negligent act
materially affecting the health or safety of
children in the honme or agency.

2. Aviolation of the provisions of this
section or of licensing rules promnul gated
pursuant to this section.

3. Nonconpliance with the requirenents for
good noral character as specified in

par agraph (4)(a).

16. Section 409.175(4)(a), Florida Statutes (2000), states
in part:

(4)(a) The departnent shall adopt and anend
licensing rules for famly foster

homes . . . The requirenents for licensure
and operation of famly foster hones .
shal | incl ude:

* * *

5. The good noral character based upon
screeni ng, education, training, and
experience requirements for personnel.

17. Section 65C 13.009(6)(b) and (e), Florida
Adm ni strative Code, states in part:

(b) Screening. According to s. 409.175,
F.S., screening neans the act of assessing
t he background of personnel and includes,
but is not limted to, enploynent history
check, check of references, |ocal crimnal
records check through |ocal |aw enforcenent
agenci es, fingerprinting, statew de crim nal
records check through the Departnent of Law
Enf or cenent, federal crimnal records

t hrough the Federal Bureau of Investigation
and abuse registry cl earance.




(e) Abuse Registry Checks. Abuse Registry

checks are obtained annually for all famly

foster homes. . . . (enphasis supplied)

18. Section 65C 13.006(3), Florida Adm nistrative Code,

states in part:

(3) Prior to the issuance of a new |icense,

t he counsel or nmust secure Abuse Registry and

| aw enf orcenent clearance for all adults who

reside in the honme follow ng the procedures

outlined in this rule.

19. Both Rules 65C-13.009 and 65G 13. 006, Florida

Adm ni strative Code, cited above are pre-1997 rules. Neither
rule references the current reporting systemfor child abuse.
| ndeed the verified report involved in this case is not a report
listed in the abuse registry. It is one listed in the centra
abuse hotline. Since the report is not an abuse registry
report, there is nothing for Petitioner to clear under the
Departrment's rules. Mreover, given the 1997 and 1998
amendnents, the Departnent, in an adm nistrative hearing, cannot
use the fact that a verified report exists to uphold a denial or
revocation of a |license based solely on the information
contained in a verified report of child abuse. The reports, by
t hensel ves, are not conpetent evidence. |If the reports were
gi ven such an effect, such reports would clearly involve a

substantive interest of a |licensee or potential |icensee and

woul d be subject to chall enge under Chapter 120, Florida



Statutes. Therefore, in an adm nistrative hearing, the
Departnment nust produce evidence of the underlying facts
contained in a verified report.

20. In this case, the Departnent has the burden of proof
to establish by a preponderance of the evidence that Petitioner
was guilty of neglect as reflected in the hotline abuse report.
The Departnment has not established that Ms. Springston was
guilty of any such neglect. On the other hand, Petitioner has
the burden to establish that she is entitled to be licensed as a
famly foster home. Petitioner has shown that she has net al
of the Departnent’s requirenents for licensure. Since there was
no credible evidence substantiating the abuse report, it can
serve no basis for denying Petitioner’'s |icense. Therefore,
Petitioner’s application for licensure should be granted.

RECOMVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMMVENDED t hat the Department of Children and Fam |y
Services enter a final order granting Petitioner’s application

for licensure as a famly foster hone.
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DONE AND ENTERED this 30th day of August, 2002, in

Tal | ahassee, Leon County, Flori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 30th day of August, 2002.

COPI ES FURNI SHED:

Ral ph J. McMur phy, Esquire
Departnment of Children and

Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785-8158

Gregory Paul es, Esquire

12421 North Florida Avenue
Tanpa Law Center, Suite B-122
Tanpa, Florida 33612

Paul F. Flounl acker, Jr., Agency C erk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui l ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui Il ding 2, Room 204
Tal | ahassee, Florida 32399-0700
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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